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Stawomir Godek

IGNACY DANILOWICZ
ON THE IMPACT OF ROMAN LAW
ONTHE LAW OF THE PRE-PARTITION COMMONWEALTH
INTHE LIGHT OF HIS LETTERS TO JOACHIM LELEWEL

THE GREAT SCIENTIFIC CONTROVERSY about the role of Roman law in
pre-partition Poland, which flared up in the early 19th century,
involved a large group of researchers.' In the turbulent decades of discus-

"'W. A. Macigjowski, Historia _Juris Romani 1. Principiorum furis Romani, Varsaviae
1825, pp. 231-246; A. KRAUSHAR, Uwagi nad historiq prawa {Comments on the history of
lawl, Warszawa 1868, pp. 118-133; J. B1eLINSK1, Uniwersytet Wileriski (1579-1831) {University
of Vilnius (15791830} 11, Krakéw 18991900, pp. 496—503; A. Suricowski, Bibliografia
prawnicza polska x1x i xx wieku [Polish legal bibliography of the 19th and 20th centuries},
Warszawa 1911, pp. XL—XLI; A. VETULANI, Dzieje historii prawa w Polsce {The story of legal his-
tory in Polandl, Krakéw 1948, pp. 10-13; J. SONDEL, Ze studidw nad prawem rzymskim w Polsce
piastowskiej {Studies on Roman law in Piast Polandl, {= Zeszyty Naukowe Uniwersytetu Jagiel-
loriskiego, Prace Prawnicze 821, Warszawa 1978, pp. 14—24; J. KODREBSKI, Prawo rzymskie w
Polsce x1x w. [Roman Law in the 19th-cent. Poland}, £6dZ 1990, pp. 109-176; M. Kuryrowicz,
‘Polityczne aspekty dyskusji wokét prawa rzymskiego w Polsce w x1x i poczatkach xx wieku’
[Political aspects of the debate on Roman law in Poland in the 19th and early 20th centuriesl,
Annales Universitatis Mariae Curie-Sklodowska 6 (1999), sectio X, pp. 51-58; S. GODEK, ‘Spér o
znaczenie prawa rzymskiego w dawnej Rzeczypospolitej’ {The dispute about the meaning of
Roman law in the Old Polandl, Czasopismo Prawno-Historyczne 54.1 (2002), pp. 105-141; IDEM,
‘Prawo rzymskie w Polsce przedrozbiorowej w swietle aktualnych badad’ {Roman law in pre-
partition Poland in the light of present researchl, Zeszyty Prawnicze 13.3 (2013), pp. 39—64.
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sion, both young students of law and scholars with established academic
authority participated. Among the latter in the 1820s and 30s was Ignacy
Danitowicz — professor at the Universities of Vilnius, Kharkiv, Kiev and
Moscow, a prominent expert in Polish-Lithuanian and Russian law, trans-
lator and publisher of sources, and tireless codifier of the local laws of the
Polish governorate of the Russian Empire.”

There is no doubt that Roman law was not foreign to Danilowicz. Per-
haps he met it while still at the Piarist school in Lomza or at the gymna-
sium in Bialystok. Certainly he became acquainted with it while studying
at the University of Vilnius, where as a law student he attended the lec-
tures of Alojzy Ludwik Capelli. Many years later Danitowicz warmly
recalled this controversial professor spoke about his lectures in superla-
tives. Other later famous historians of law such as Ignacy Abdon
Otdakowski or Ignacy Zegota Onacewicz also gained the basics of legal
knowledge with Capelli.’ It should be noted that the level of education in

* A.Janurarrs, Ignas Danilavicius, Lietuvos ir jos teisés istorikas 1. Gyvenimas ir darbai 1=Vytauto
Didziojo Universiteto Teisiy Fakulteto Darbai 6, 15}, Kaunas 1932; Katarzyna BeacHowska, Wiele
bistorii jednego paristwa. Obraz dziejow Wielkiego Ksigstwa Litewskiego do 1569 roku w ujeciu histo-
rykdw polskich, rosyjskich, ukrairiskich, litewskich i biatoruskich w x1x wieku {Many histories of one
state. The history of the Grand Duchy of Lithuania to 1569 as presented by Polish, Russian,
Ukrainian and Belarusian historians in the 19th centuryl, Warszawa 2009, pp. 30; 32; 34;
36-37; 41; S. GODEK, 111 Statut litewski w dobie porozbiorowej {The Third Lithuanian Statute in
the post-Partition Eral, Warszawa 2012, pp. 88-94; 11-—118; 124-136; 140-144; 148-152;
180-186; 220—221; 245—253; IDEM, ‘O zaginionej spusciznie naukowej Ignacego Danitowicza’
[The lost academic legacy of Ignacy Danitowiczl, Zeszyty Prawnicze 14.4 (2014), pp. 43—78.

3 BIELINSKI, Uniwersyter Wilesiski 11 (cit. n. 1), pp. 478—487; 1DEM, Uniwersytet Wileriski
(1579-183D {University of Vilnius (1579-18301 111, Krakéw 1899-1900, pp. 149-150;
L. Janowsk1, W promieniach Wilna i Krzemierica {In the Radii of Vilnius and Krzemieniecl,
Wilno 1923, p. 104; 1DEM, Stownik bio-bibliograficzny dawnego Uniwersytetu Wileriskiego {Bio-
bibliographical dictionary of the former University of Vilniusl, ed. by R. M1enick1, Wilno
1939, pp-57-59; JANULAITIS, Ignas Danilavicius (cit. n. 2), pp. 639—643; KODREBSKI, Prawo
rzymskie (cit. n. 1), pp. 37-48; Aldona Pra§maNTAITE, ‘Posiedzenia publiczne Uniwersyte-
tu Wilefiskiego (1803-1832) — formg popularyzacji wiedzy naukowej wsréd spoteczenstwa
ziem bylego Wielkiego Ksigstwa Litewskiego’ [Public meetings of the University of Vil-
nius (1803-1832) — a form of popularization of scientific knowledge among the public of
the lands of the former Grand Duchy of Lithuanial, Echa Przeszfosci 5 (2005), pp. 79; 82—84;
D. Beauvors, Wilno — polska stolica kulturalna zaboru rosyjskiego 1803—1832 {Vilnius — Polish
cultural capital of the Russian annexation 1803-1832}, Wroctaw 2010, pp. 239—241.
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Roman law in Vilnius was good to say the least. Jan Kodre¢bski drawing
an image of the teaching and research presence of Roman law at the Uni-
versity of Vilnius a quarter of a century before held that the discipline
was an important component of academic life in this community. Roman
law played a major role there in the education of lawyers, and lectures and
academic publications in the field were of no lesser quality than those of
good European universities. Vilnius, like other leading universities in
Europe of this period, remained under the influence of the German
school of historical law.* Kodrebski’s conclusions seem to confirm the
content published several years earlier by Urszula and Stawomir Kalemb-
ka of the interesting memorial of 1810-1812, and discovered in the collec-
tions of manuscripts at the University of Vilnius. This anonymous docu-
ment was devoted to the programme and methods of teaching law at the
University of Vilnius. It is characteristic that the journal places clear
emphasis on the teaching of Roman law, which the author saw as the
foundation of proper legal thinking.’

It seems that the knowledge Danitowicz, famous for his diligence,
acquired at Vilnius University was supplemented through individual
exploration. His great knowledge of Latin and German, which he mas-
tered as well as his native language, and French, were certainly conducive
to reading the sources and studying the Romanistic literature. The mate-
rials must have been provided by constant penetration of university,
monastery, court, and public libraries and archives in the search for ever
more sources (for which Danitowicz was famous),’ but also observation of
the current academic circle. It was Joachim Lelewel and Ignacy Danitow-
icz who, in the winter of 1823, were the first to receive, via Jan Wincenty

4 KoDREBSKI, Prawo rzymskie (cit. n. 1), pp. 55-56.

5 Urszula & S. KALEMBKOWIE, ‘Memoriat z poczatku x1x wieku o zadaniach ksztalca-
cych Akademii i studiach prawniczych (wyciag ze zbioru r¢kopiséw Uniwersytetu
Wileniskiego) IMemorial of the early 19th century, on the tasks of educating the Acade-
my and law school (extract from the collection of manuscripts at the University of Vil-
nius), {in:} Ewa Gaypa & A. Soxava (eds.), Honeste vivere... Ksigga pamigtkowa ku czci Profe-
sora Wiadystawa Bojarskiego, Torun 2001, pp. 505-514.

6 BieLiNsk1, Uniwersytet Wileriski 111 (cit. n. 3), pp. 153-156.
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Bandkie, copies of the newly issued Institutions of Gaius discovered a
few years earlier by Bartold Georg Niebuhr.’Already, Danitowicz’s hear-
ing, the object of which was to compare the Napoleonic Code Napoleon
with the Polish and Lithuanian law written at the beginning of his aca-
demic career, reflects well on the preparation of the young academic in
the field of Roman law.’

Of great importance for the development of Danitowicz’s research
interests was his perennial friendship with Ignacy Oldakowski, started
while still at school — a doctor of law, lecturer in Polish-Lithuanian the
Roman law at the famous Lyceum in Krzemieniec, and then the laws of
nature at the University of Vilnius.” After the untimely death of his

7 7. KoLankowsk1, ‘Nieznana polemika Joachima Lelewela z Wactawem Aleksandrem
Maciejowskim’ [The unknown polemic of Joachim Lelewel with Wactaw Aleksander
Maciejowskil, Kwartalnik Historii Nauki i Techniki 1.4 (1956), pp. 780—781; J. BARDACH,
Wactaw Aleksander Maciejowski i jego wspdtczesni {Wactaw Aleksander Maciejowski and his
Contemporaries}, Wroctaw 1971, pp. 76—78; J. KoDRrEBsKI, Joachim Lelewel o roli prawa
rzymskiego w Polsce’ {Joachim Lelewel on the role of Roman law in Polandl, Czasopismo
Prawno-Historyczne 40.2 (1988), p. 281; IDEM, Prawo rzymskie (cit. n. 1), p. 154.

¥ 1. Dantwowicz, Kodeks Napoleona w pordwnaniu z prawami polskimi i litewskimi [The
Napoleonic Code in comparison with Polish and Lithuanian Laws}, A. Krausuar (ed),
Warszawa 1905. Cf. JANULAITIS, Ignas Danilavicius (cit. n. 2), pp. 664-668; 675-677; 727-739;
W. Writkowskl, ‘Kodeks Napoleona w ocenie wileriskiego prawnika Ignacego Danitowicza
z 1818 r.” {The Napoleonic Code in the assessment of the Vilna lawyer Ignacy Danitowicz of
1818}, {in:} A. LrtyNskr (ed.), Paristwo, prawo, spofeczenstwo w dziejach Europy srodkowej.
Ksiega Fubileuszowa dedykowana Profesorowi Jozefowi Ciqgwie w siedemdziesigciolecie urodzin,
Katowice 2009, pp. 819-826.

? A. Stowikowskt, Liceum Wotyiiskie. Szkota Krzemieniecka. Nauki dawane i wyktad ich
[The Volyn Lyceum. The Krzemieniec School. Courses Given and Their Exposition}, ms.
1v 7799, Biblioteka Narodowa (Warszawa), pp. 107, 114-115; 129-132; J. SiDOROWICZ (ed.),
Skarbiec dyplomatow papieskich, cesarskich, krolewskich, ksiqiecych, uchwat narodowych,
postanowieri roznych wladz i urzedow postugujqcych do krytycznego wyjasnienia dziejow Litwy,
Rusi litewskiej i osciennych im krajow, zebrat i w tresci opisat Ignacy Danirowicz [A Treasury
of Diplomats Papal, Imperial, Royal, Princely, National Resolutions, the Provisions of
the Various Authorities and Offices of Ministers to critically explain the history of
Lithuania, Lithuanian Rus, and the Neighbouring Countries, Gathered and Described by
Ignacy Danitowicz} 1, Wilno 1860, pp. 1-vi1; M. RoLLE, Ateny Wobysiskie. Szkic z dziejow
oswiaty w Polsce [Volyn Athens. A Sketch of the History of Education in Poland}, Lwéw
1923, Pp. 70, 76; JANULAITIS, Ignas Danilavicius (cit. n. 2), pp. 634-637; 642; 651-660;
W. SoBociNskl, s.v. ‘Otdakowski Ignacy Abdon Onufry’, Polski Stownik Biograficzny xx1v,
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friend, Danilowicz published an article in which he drew a profile of the
researcher and his academic achievements. Oldakowski’s manuscript
legacy were his sexterns on Roman law, which Danitowicz briefly charac-
terised and evaluated.”

Danifowicz’s knowledge of Roman law is mainly shown by the very
large preserved manuscripts of his academic lectures, recorded by stu-
dents." These are filled with references to that ancient law. Roman law
plays a diverse role in them. Most often, it is an important element of dis-
course on the evolution of these legal institutions. They were most often
presented by Danilowicz in a wide comparative perspective, taking into
account the differences that the solutions adopted in the various coun-
tries of Western Europe bore. Sometimes the standards of Roman law
were presented by Danilowicz as a kind of proxy for the explanation of
the structure of individual legal institutions. This happened when the
researcher ascertained that the local law had not native made sufficiently
developed principles in a given area, or were largely incomplete or unclear.
Then the variant of the Roman solution provided a certain model of the
institution, which gave the audience a general idea of its character.

Danilowicz wrote several times in journals about the importance of
Roman law in old Poland.” The scholar was of the opinion that the Poles

(1979), pp. 54-55; KODREBSKI, Prawo rzymskie (cit. n. 1), pp. 48-51; GODEK, 111 Statut litew-
ski (cit. n. 2), pp. 164-169.

' 1. Dantzowicz, ‘Wiadomos¢ o zyciu i pracach uczonych §.p. Ignacego Otdakow-
skiego’ {The life and scholarly work of the late Ignacy Otdakowskil, Dziennik Wileriski 1
(1822), pp. 10-31; 182-197. Cf. GODEK, 111 Statut litewski (cit. n. 2), pp. 165-169.

" A. LxsK1, Prawo krajowe dawane przez Ignacego Danifowicza [National Law Imparted by
Ignacy Danifowiczl, ms. f. 93149, Lietuvos moksly akademijos Vrublevskiy biblioteka,
Rankra$¢iy skyrius (Vilnius) ILMAVB RSk, Prawo cywilne krajowe {National Civil Lawl,
ms. f. 29581, LMAVB RS, pp. 1-22; Prawo cywilne rosyjskie [Russian Civil Lawl, ms. f.
9-180, LMAVB RS; K. ANTOSZEWSKI, Prawo cywilne polsko-litewskie dawane w Uniwersyte-
cie Wileriskim {w} roku 1822 {Polish-Lithuanian civil law imparted at the University of Vilnius
[in] 1822}, ms. 11 9540 (11), Biblioteka Narodowa (Warszawa), pp. 95-148; Prawo polsko-
litewskie {Polish-Lithuanian law}, ms. 5355/1, JIpBiBCbKa HaliOHaIBPHA HaykoBa 6i6yioTexa
Vxpainu iveni B. Credanuxa. Cf GODEK, 111 Statut litewski (cit. n. 2), pp. 142-144; 148-152.

2 1. Dantrowicz, Historischer Blick auf das litthauische Statut, und den Einflufl des romischen

Rechts auf das polnische und litthauische (Aus den Dorpater Jabrbiichern besonders abgedruckt),
Dorpat 1834, pp. 128; IDEM, ‘Rzut oka historyczny na prawodawstwo litewskie’ {A his-
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learned about them in the Middle Ages while studying at French and Ital-
ian universities, and sometimes at home at the Academy of Krakéw. The
researcher noticed the clear Roman influence in the annals of Wincenty
Kadtubek and Jan Dlugosz. He believed that many Polish lawyers drew
from Roman law in the 16th and 17th centuries, as reflected in the termi-
nology, taxonomy of the legal material, and numerous detailed solutions.
Danilowicz also identified normalisation constructed on the Roman
model in the parliamentary legislation of this period. He saw Romanist
elements in the laws governing testamentary inheritance, limitation, the
crime of treason, and others. In addition, he pointed out that under the
clear influence of Roman law remained the codification projects and sets
of laws arising in the 16th century — according to the scholar — the centu-
ry heyday of Roman law in the Commonwealth. Danitowicz’s conviction
was that the sets of laws by Maciej Sliwnicki, Jan Herburt, Jakub Przytus-
ki, and Mikolaj Taszycki had managed to absorb Roman elements. Dani-
lowicz devoted special attention to demonstrating the Roman influence
on Lithuanian legislation, especially the Lithuanian Statutes of the years
1566 and 1588.1n his view, the Roman elements came to the Lithuanian
codification not directly from Justinian sources, because these were rare
in the Commonwealth, but through German law, namely the gloss of the
Sachsenspiegel and Magdeburg law (a view that was later corrected by the
research of Rafal Taubenschlag, Ivan Ivanovich Lappo, and Juliusz Bar-
dach, who showed the direct impact on individual sections of Lithuanian
law of the Justinian codification).” Danitowicz thought these statutory
provisions, which concerned limitations, wills, disinheritance, patricide,
treason, incest, the peculium castrense, dowries, prohibition of the sale of

torical glance at Lithuanian legislationl, Pamigtnik Naukowy 1.2 (1837), pp. 235-267; IDEM,
‘Historyczny rzut oka na prawodawstwo narodu litewskiego’ A historical glance at the
legislation of the Lithuanian nationl, Wizerunki i Roztrzqsania Naukowe. Poczet Nowy 13
(1837), pp. 81-134. Cf. BieLiNsk1, Uniwersytet Wileriski 11 (cit. n. 1), s. 448—449; 491-496;
Janurarris, Ignas Danilavicius (cit. n. 2), pp. 808-809; KODREBSKI, Prawo rzymskie (cit. n.
D, pp. 168-171; GODEK, ‘Spér’ (cit. n. 1), pp. 121-122.

B'S. Gobek, ‘Prawo rzymskie w dawnej Rzeczypospolitej. Przeglad stanu badafi’
[Roman law in the former Commonwealth. An overview of the state of researchl, Cza-
sopismo Prawno-Historyczne 53.2 (2001), pp. 5051
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the estate, some of the rules of court proceedings, and some of the pun-
ishments had been formed under Roman influence. In the scholar’s opin-
ion of Roman provenance were a number of fundamental legal principles
assimilated by Lithuanian law." In general, according to Danilowicz,
Roman law positively influenced the improvement process of domestic
legislation, but no law allowed reference to them as in force, nor did it
receive the rank of the law in Poland as an alternative force in relations
among the nobility.

It seems that the image of Danitowicz’s views in the light of his pub-
lication in the latter 1830s, and here recalled synthetically, may be sup-
plemented in many details by still other sources. Of assistance here may
be the aforementioned preserved texts the Vilnius professor’s lectures,
but also his correspondence. Especially this last source attracts the atten-
tion of the researcher because of its specificity. The form of a letter is
obviously not the most appropriate to conduct a thorough academic
argument, but it certainly gives rise to bolder, more direct expression of
views, which would require more careful wording and a more restrained
convention in an academic journal. This is why the researcher’s corre-
spondence is a commentary on the current issues covered by academia
that is invaluable, and extremely interesting because it is often seasoned
with a very personal and emotional charge. This value indubitably lies in
the long-term, though perhaps not too intense, exchange of letters
between Ignacy Danitowicz and Joachim Lelewel. The more important
issues of the history and the science and current practice of law in the
second and third decades of the 19th century are reflected in the corre-
spondence as in a mirror."”

" Cf.J. Barpacn, Statuty litewskie a prawo rzymskie [ The Lithuanian Statutes and Roman
Lawl, Warszawa 1999; S. GODEK, ‘Prawo rzymskie w dawnej Rzeczypospolitej’ (cit. n. 13),
pPp- 48—50; 1DEM, Elementy prawa rzymskiego w 111 Statucie litewskim (1588) {Elements of
Roman Law in the Third Statute of Lithuania (1588)1, Warszawa 2004; 1DEM, ‘Prawo
rzymskie w Polsce przedrozbiorowej w §wietle’ (cit. n. 1), pp. 55-57; A. B. ZAKRZEWSKI,
Wielkie Ksigstwo Litewskie. Prawo — ustrdj — spofeczeristwo {The Grand Duchy of Lithuania.
Law — Constitution — Societyl, Warszawa 2013, pp. 10; 25; 45-48; 51-52; 217; 222.

S Listy do Joachima Lelewela od Ignacego Danitowicza. 1819-1830 [Letters to Joachim
Lelewel from Ignacy Danitowicz. 1819-1830}, ms. 1266, Biblioteka PAU-PAN (Krakéw);
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In the course Danitowicz’s correspondence with Lelewel, there had to
be reference to the then lively discussion on the importance of Roman
law in old Poland. Lelewel repeatedly and much earlier than his friend
gave voice to it publicly, indeed showing an excellent orientation in this
regard." One of Lelewel’s works actually became the object of extensive
and in-depth reviews by Danilowicz, in which the author did not omit
topics related to the issue of the scope of the Romanization of former
Polish law.” Both researchers also inspired others to work on this problem.
In 1822 Danilowicz and Lelewel together suggested that the announced
theme of a competition among the students of the Faculty of Moral and
Political Science at Vilnius University would be the question What could
be the impact of Roman law on Polish and Lithuanian legislation? The award-
winning papers by Aleksander Mickiewicz and Franciszek Morze, with
published with comments by Lelewel, contributed significantly to the
introduction of academic discourse in new directions."

Odpisy listow Ignacego Danitowicza do Joachima Lelewela z lat 18241830 {Copies of Ignacy
Danilowicz’s Letters to Joachim Lelewel from the Years 1824-18301, ms. 111 7885, Bib-
lioteka Narodowa (Warszawa). Cf. Leokadia SaApowska, ‘Z listéw do Joachima Lelewela
o statucie litewskim (1815-1830)’ [From letters to Joachim Lelewel on the Statute of
Lithuania (1815-1830)1, Ateneum Wileriskie 6 (1929), pp. 610-634; GODEK, 111 Statut litewski
(cit. n. 2), pp. 115-116; 118; 132-136.

' Kopresski, Joachim Lelewel’ (cit. n. 7), pp. 277-297; GODEK, ‘Spér’ (cit. n. 1), pp. 116-

120; J. SONDEL, ‘Aleksander Mickiewicz i jego poglady na tle sporu z poczatkéw x1x wieku
na temat roli prawa rzymskiego w dawnej Polsce’ {Aleksander Mickiewicz and his views
on the backdrop of the dispute in the early 19th century over the role of Roman law in
old Polandl, [in:] W. Uruszczak & Dorota MaLec (ed.), Krakowskie Studia z Historii
Pasistwa i Prawa, Krakéw 2004, pp. 13-14.

"7 1. Dantzowicz, ‘Rozbiér dzieta Poczatkowe prawodawstwo polskie cywilne i krymi-
nalne do czaséw jagielloniskich’ [An analysis of the works of Initial Polish civil and crimi-
nal legislation to the Jagiellonian Timesl, Dziennik Warszawski 18.53 (1829), pp. 160—240.
Cf. Kopresski, Joachim Lelewel’, pp. 290—291; 1DEM, Prawo rzymskie (cit. n. 1), pp. 162—
163; GODEK, ‘Sp6r’ (cit. n. 1), pp. 118-119.

" J. LeLewer, ‘Przygody w poszukiwaniach i badaniu rzeczy narodowych polskich’
[Adventures in the search and study of Polish national subjectsl, lin:} Dziefa {Worksl,
M. H. Sereyski (eds.), 1: Materialy autobiograficzne { Autobiographical materialsl, H. Wigc-
kowska (ed.), Warszawa 1957, pp. 64, 72; BARDACH, Waclaw Aleksander Maciejowski (cit.
n. 7), pp- 93-94; Kopresski, Joachim Lelewel’ (cit. n. 7), p. 292; IDEM, Prawo rzymskie (cit.
n. 1), pp- 143-148; 158-159, 164; GODEK, ‘Spér’ (cit. n. 1), pp. 112-116; 118; IDEM, ‘Prawo
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Let us, therefore, briefly review several letters from Danitowicz to his
friend. In a letter dated 11 December, 1826 from Kharkiv, Danitowicz
referred to Jan Wincenty Bandtkie’s views on the scope of Romanization
of Polish law in an interesting way, albeit seasoned with a considerable
portion of irony."” Recall that it was Bandtkie’s polemic on the view pro-
pounded by Tadeusz Czackie that Polish law was formed under the
influence of the law of the northern peoples, which gave rise to a great
academic dispute about the importance of Roman law in Poland.
Bandtkie, unlike Czacki, was of the opinion that the Polish legislature
drew from Roman law and this had subsidiary force here.”” It seems that
Danifowicz thought this view much exaggerated. The scholar predicted
that Bandtkie, lifted by his polemical fervour, and searching for ever new
arguments to prove knowledge of Roman law in old Poland, and seeing
pure Roman law in everything that was referred to in the sources as zus
civile (only weaker from hunger’ as Danitowicz ironically put it) will he
would sooner or later have to justify his standpoint. Danitowicz thought,
moreover, that Bandtkie, in overestimating the role of Roman law in
Poland, did so not so much out of inner conviction, but in the hope that
his thesis would stimulate academic discussion and contribute to the
knowledge of the truth.This does not mean, of course, that Danitowicz
shared similar views to Bandtkie’s main adversary in the person of
Tadeusz Czacki. A few years earlier, writing to Lelewel (from Vilnius on
15 August 1821), Danilowicz clearly expressed the belief that the origins of
Polish law must be sought in Germany, ‘however much Czacki would gri-
mace at it’” It seems that this was a conviction he shared with

rzymskie w Polsce przedrozbiorowej w $wietle’ (cit. n. 1), pp. 4748; SONDEL, ‘Aleksander
Mickiewicz’ (cit. n. 16), pp. 14—21. Cf. S. GODEK, ‘O roli prawa rzymskiego w dawnej
Rzeczypospolitej w swietle Kursu prawa cywilnego polskiego Aleksandra Mickiewicza z 1829
roku’ [Roman law in Poland-Lithuania in the light of Aleksander Mickiewicz’s 1829 lec-
ture on Polish civil lawl, Zeszyty Prawnicze 15.2 (2015), pp. 161-190.

Y Listy do Joachima Lelewela (cit. n. 15), pp. 61-62; Odpisy listow Ignacego Danitowicza (cit.
n. 15), pp. 264275.

" Kopressk1, Prawo rzymskie (cit. n. 1), pp. 74—77; 117-123; GODEK, ‘Spér’ (cit. n. 1),
pp- 105111; IDEM, ‘Prawo rzymskie w Polsce przedrozbiorowej w swietle’ (cit. n. 1), p. 46.

*! Listy do Joachima Lelewela (cit. n. 15), pp. 32-33.
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Oldakowski, who came to similar conclusions, which he was undoubted-
ly helped to by studies in Germany.*”

In a letter of December 1826 also noteworthy is Danitowicz’s general
reflection on the sense of academic exploration of Roman law. This is
also lined with irony and a certain distance towards Bandtkie’s attempts.
Namely, Danitowicz put the question of whether even if Bandtkie in his
wrath proved that Cujacius came from Czersk or Warka, that the staff of
the lower courts in Poland could memorize the Pandectae, that Cracovian
peddlers argued on a par with those of Gottingen using terms borrowed
from Ulpian, while Polish Jews were able to appreciate Tribonian’s parch-
ments, would all that be sufficient reason to believe that the Roman law
in Poland should still have been the subject of academic research? The
scholar doubted whether such arguments would suffice. He pointed to
the need to seek justification in a completely different area. According to
Danitowicz, most important was to show its internal, permanent, and
universal values, as ‘Maciejowski bravely said’. The only question was,
which Maciejowski Danitowicz had in mind — the known Romanist
Wactaw Aleksander or his cousin Ignacy, who published a paper on the
objectives of teaching Roman law.”

Referring once again to the ongoing research on the influence of
Roman law on old Polish law, Danilowicz drew attention to the high
resistance this ancient law aroused among the Polish nobility.”* The
scholar noted that the nobles feared the introduction in the Common-
wealth of a Code based on Roman law, and not knowing that ancient law
well, preferred to play safe and overthrow successively introduced proj-
ects rather than dispel their doubts in any other way.

22 Dantzowicz, ‘Wiadomosé’ (cit. n. 10), pp- 185-186; JaNULATTIS, Ignas Danilavicius (cit.
n. 2), pp. 656-657.

2 KoprEBSKI, Prawo rzymskie (cit. n. 1), pp. 82—94; 107-108; P. Z. Pom1aNOwsKI, Poczqi-
ki polskiego czasopismiennictwa prawniczego. Seria pierwsza ‘Themis Polskie {The Origins of
Polish Legal Periodicals. The First Series of Themis Polskal, Warszawa 2015, pp. 137-139.

* A. Verurani, ‘Opory wobec prawa rzymskiego w dawnej Polsce’ [Resistance to
Roman law in old Polandl, Analecta Cracoviensia 1 (1969), pp. 372-387; GODEK, ‘Prawo
rzymskie w dawnej Rzeczypospolitej’ (cit. n. 13), pp. 4145.
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In the same letter Danitowicz referred briefly to the already men-
tioned above paper by Franciszek Morze. The scholar lamented that
Morze could not cite any names of doctors of law at the University of Vil-
nius from the time when it was a Jesuit Academy, while those legal trea-
tises had been preserved. Among the Vilnius jurists of this period
Danilowicz mentioned the name of Benedict de Soxo, noting that this
lawyer was famous as a lecturer and author of basic works on Roman law
as shown by comparison with Polish law.

Piotr Niczyporuk claims that the rector of the Academy Benedict de
Soxo never taught Roman law in Vilnius, but it is not impossible that he
taught canon law there. The work by de Soxo to which Danitowicz allud-
ed was probably the Claves juris Accademicis Vilnensibus... porrectae intend-
ed for young people studying law and published in 1648. This introduced
students of law to the basic concepts, structure and sources of Roman,
canon, and Polish law.”

There is one more reference to the ongoing dispute over the role of
Roman law in Poland — we find in an interesting letter from Danitowicz
to Lelewel from Kharkiv dated 15 April, 1828.* In addition to comments
on the roots of the Lithuanian Statutes and several other issues, Danitow-
icz again referred to the views of Bandtkie. This time, he acted as his
defender, though the tone is far from complete seriousness. Danitowicz
primarily expressed regret that the ‘most noble’ Bandkie had met with
such fierce criticism of his views and that he must face many opponents
who fought with him using all available methods and arguments. Mean-

* P. Niczyporuk, ‘Nauczanie prawa rzymskiego w Akademii Wileniskiej’ [The teach-
ing of Roman law at the University of Vilniusl, {in:} A. LityNsk1 & P. FIEDORCZYK (eds.),
Wielokulturowos¢ polskiego pogranicza. Ludzie — idee — prawo. Materialy ze Zjazdu Katedr His-
torycznoprawnych, Augustow 15-18 wrzesnia 2002 roku, Bialystok 2003, pp. 153-154. Cf- also
I1. Huunnopyk, ‘TlpenopaBanme pumckoro npasa B Bubaiocckoit Axamemun’, 360pui
padosa (Recueil des Travaux) 38.1.1 (2004), (1x xoaoksujym pomanucma Llenmpanne u Vcmune
Espone u Asuje, Hosu Cad, 24—26 oxmobpa 2002), pp. 203—210; IDEM, ‘Promocje doktorskie
obojga praw w Akademii Wilefiskiej’ {Utriusque juris doctorate promotions in Vilna
Academyl, Miscellanea Historico-Iuridica, 2 (2004), pp. 17-31; GODEK, ‘Prawo rzymskie w
Polsce przedrozbiorowej w swietle’ (cit. n. 1), p. 52.

26 Listy do Joachima Lelewela (cit. n. 15), p. 77—78; Odpisy listow Ignacego Danifowicza (cit. n.
15), pp. 177-183; JANULAITIS, Ignas Danilavicius (cit. n. 2), p. 702.
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while, according to Danitowicz, Bandtkie’s assumptions were largely cor-
rect, though still not sufficiently proven. Danitowicz believed Bandtkie’s
statement accurate that in mediaeval Poland, as in other European coun-
tries, the intellectual elite knew and appreciated Roman law, and knew
how to use it. Knowledge in this field was shown by the content of schol-
ars’ papers emerging in this period. Roman law was also used in public
affairs, even more before publishing the Statutes of Casimir the Great
than later, and this knowledge paved the way to office and dignity.
Danilowicz estimated that there was already serious evidence of much
truth of these assertions, and that much more would be ‘unearthed’.

Danifowicz also devoted a word of commentary to Bandtkie’s noble
intentions. Namely, he noted that this tireless researcher by all means
tried to demonstrate knowledge of Roman law in Poland, because he
sought in that way to ‘maintain the fame of the Polish name’ and show
that the country was not as barbaric as some would think. These noble
intentions do not protect him from attacks of virulent criticism, howev-
er, mercilessly using all the deficiencies and gaps in the evidence. At one
point Danitowicz firmly and without hesitation took the side of
Bandtkie’s opponents, that he did not share the opinion of that investi-
gator as to the subsidiary role of Roman law with regard to Polish law.

It should be noted that several years previously, Jan Kodrebski dis-
cussing Bandtkie’s academic work, pointed out that its purpose was pri-
marily a reminder and examination of the Polish national tradition. This
is why Bandtkie departed from his initial interest in Roman law to the
field of study of Polish history. Bandtkie’s first academic treatise (De stu-
dio juris Polonici) was in response to emerging unfair claims about the
poverty of the Polish legal tradition.”

Returning to the content of the Danitowicz’s letter, notice that he, as
if out of contrariness, declared to Lelewel that he would try to support
the Bandtkie’s argumentation and provide him with relevant evidence to
show that even the Zaporozhian Cossacks knew and respected Roman
law, and that they could take advantage of elements of it in their own leg-
islation, and no worse than the Poles. Danitowicz then informed Lelewel

77 KopRrEBSKI, Prawo rzymskie (cit. n. 1), pp. 72-73.
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that he had recently discovered a mysterious foliant, with over four hun-
dred pages, which included thirty chapters of draft law for Little Russia
written in Russian (it was a project from 1743 known as Ilpasa, no xomo-
poim cydumea manopoccutickuti napod that never entered into force. The
manuscript of this is held by the Jagiellonian University Library).”®
On preliminary examination, the researcher concluded that the source of
the project was the Lithuanian Statute, German law in its various forms
(Saxon, Magdeburg, Chelmno), but was mainly from Roman law drawn —
he assumed — some Latin study cited in the project as Kniga Porjadok
Prava Cesarskogo. Danitowicz then explained to Lelewel that, initially, it
had seemed to him that the Kniga was simply a list of excerpts from the
works of Barttomiej Groicki.”” This supposition, however, he quickly

% Ms. 6148 111. Cf. A. ®. Kucrsaxosckmii, ‘Odepk MCTOPUIECKIX CBEIEHMIE O CBOJIE 3a-
KOHOB jieficTBOBaBIIMX B Manopoccun, mop 3arnaeuem: I1paea, 10 KOTOPBIM CyaMTCS
Masiopoccuiickuii Hapox', Yuusepcumemcxua Mssecma (Kues) 11 (1878 — nHos6p), pp. 8o1—
857; 12 (1878 — mexabp), pp. 961-1027; IDEM, IIpaBa, 10 KOTOPBHIM CYANTCS MATIOPOCCUIICKII
Hapon, Kues 1879; A. B. Hombng, Ouepxu no ucmopuu xoduguxanyuu mecmubixs spanoanckuxs
3axon0ss npu zpage Cnepanckoms, Boiyck 1: Tlonsimka xodupuxayuu aumoscko-nossckazo npasd,
C.-Tlerepbyprs 1906, pp. 255-259; A. JAKOWLIW, Das deutsche Recht in der Ukraine und seine
Einfliisse auf das ukrainische Recht in 16.~18. Jabrbundert, Leipzich 1942, pp. 177-208; A. IT. Tkauy,
Hcmopun xodupurayii dopesonruitinozo npasa Yrpainu, Kuis 1968, pp. 7; 79—91; JL. T1avim, s
MCCIIe/[OBAHNIT MICTOYHIKOB YKPAMHCKOM Kopudmkauyy npasa 1743 1., Archivum Iuridicum
Cracoviense 2 (1969), pp. 185-198; M. I1. Bacuenko, TIpasa, 10 KOTOPBIM CYRUTCS MAJIO-
POCCHIICKMIT HAPOZY, SIK [PKEPEIO N0 iCTOpii AeprkaBHOro mpasa Yxpainu XvIII Biky', {in:]
0. C. Ilemmyuenxo, I. B. Ycenko (eds.), Bupani meopu y mpsox momax 11: FOpuouuni npayi,
Kuis 2006, pp. 3727378; M. KoBYLECKY], ‘Prawo magdeburskie jako Zrédlo kodyfikacji
prawa ukraifiskiego (xviri—poczatek x1x w.)’ [Magdeburg law as a source of codification
of Ukrainian law (18th-beginning of 19th centuries)l, Wroctawsko-Lwowskie Zeszyty Prawnicze
2 (2011), pp. 280284; GODEK, 111 Statut litewski (cit. n. 2), pp. 225—228; 289.

2 Cf. A. HALBAN, Zur Geschichte des deutschen Rechtes in Podolien, Wolbynien und der Ukraine,
Berlin 1896, pp. 71—73; IDEM, Zur Geschichte des deutschen Rechtes in den Gebieten von Tscher-
nigow und Poltawa (Archivalischer Reisebericht), Weimar 1898, pp. 9—10; ®. B. TaPAHOBCKMIT,
‘O630p MaMATHUKOB MargeOGyprcKoro Ipasa 3alafHO-PYCCKUX TOPOLOB JIMTOBCKON SIIOXIA.
Vicropuxo-topummieckoe uccienosanne’, Bapuasckus Ynusepcumemcxus Mzsecma 7 (1897),
pp- 140; 8 (1897), pp. 41-120; 9 (1897), pp. 121—201; JAKOWLIW, Das deutsche Recht (cit. n.
28), pp. 33-42; M. Patraniowski, ‘Na marginesie nowego wydania dziel Bartfomieja
Groickiego’ {On the margins of the new editions of the works of Bartlomiej Groickil,
Paristwo i Prawo 11.1 (1956), pp. 143-149; GODEK, ‘Prawo rzymskie w dawnej Rzeczypospo-
litej (cit. n. 13), pp. 58-60.
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rejected, persuaded that the Knige contained material much richer than
that contained in Groicki’s works. Danitowicz stressed that the scheme
and layout of the legal matters in the project had been prepared with con-
siderable knowledge of the facts. The scholar announced the results of his
research on the project with regard to the role played in the codification
work by Roman law (‘the proof of how much the ‘Khokhol’ without an
academy knew Roman law, as they drew support and definitions from it,
and then did not miss the matter of the most urgently needed practices’).”

In a letter from Kharkiv dated 25 January, 1829 Danitowicz once again
referred to the academic dispute on the importance of Roman law in old
Poland.” The object of his criticisms this time were the investigations of
Jan Nepomucen Janowski on the impact of Roman law on the chronicle
of Wincenty Kadtubek.” This problem is, moreover, to the present day of
interest to scholars.” Janowski, under the influence of Bandtkie’s views,
tried to show that Kadtubek’s work is imbued with elements of Roman law
and that that law was in old Poland in force as the system used as a sub-
sidiary. Danitowicz rated Janowski views as superficial and partly inept
(clumsy concept). He questioned whether they deserved ‘such an erudite
response’ from Lelewel, which appeared in the pages of Themis Polska.’**

0 Cf Gobex, 111 Statut litewski (cit. n. 2), pp. 225-228. Cf. A. ®ravmak-TIaciascoka, o
IIUTAaHHS [P0 PELIENIIiI0 PUMCHKOIO IIPMBATHOIO npaBa B YKpaini', Bicuix Jlssiscerozo
Yuusepcumemy. Cepin 1opuduuna 37 (2002), pp. 149-155.

3" Listy do Lelewela (cit. n. 15), pp. 81-82; Odpisy listéw Danitowicza (cit. n. 15), pp. 197-198.

2 . . R . )
32 3. N. JANOWSKI, Investigentur omnes sententiae et loci Iuris Romani quotquot in Cadlubcone
occurant et indicentur fontes eorum, Varsaviae 1827.

3 J. SonnEL, Wincenty zw. Kadbubkiem jako apologeta prawa rzymskiego [Wincenty Called
Kadhlubek as a Defender of Roman lawl, [in:] A. DABROWEKA & W. WojTowicz (eds.),
Onus Athlanteum. Studia nad Kronikq biskupa Wincentego {Onus Athlanteum. The study of the
Chronicle of Bishop Wincentyl, £6dz 2009, pp. 91-109; 1DEM, ‘Rola Kroniki Wincentego
zwanego Kadlubkiem w upowszechnianiu prawa rzymskiego w Sredniowiecznej Polsce’
[Wincenty’s called Kadtubek Chronicle’s part in spreading Roman law in medieval
Polandl, Zeszyty Prawnicze 11.1 (2011), pp. 39-68; GODEK, ‘Prawo rzymskie w Polsce prze-
drozbiorowej w swietle’ (cit. n. 1), pp. 48-49.

34 BarpacH, Waclaw Aleksander Maciejowski (cit. n. 7), p. 94; KODREBSKI, Prawo rzymskie
(cit. n. ), pp. 1047105, 151-156; GODEK, ‘Spor’ (cit. n. 1), pp. 116-117; P. Z. POMIANOWSKI,
‘Poczatki polskiego czasopi$miennictwa’ (cit. n. 23), pp. 139-144.
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Danilowicz, however, appreciated Janowski’s effort, involving gathering
references to the law in Kadlubek’s work, but believed that they were
largely far-fetched.The scholar was being ironic when he stated that
Kadtubek was probably not always thinking about the Pandectae when
he wrote his chronicle. Paradoxically, however, Danitlowicz prophesied
that Janowski views would have a career, especially abroad. Soberly, and
somewhat perversely he pointed out to Lelewel that the advantage of
Janowski’s argument lay in the fact that it was presented in Latin, and not
in Polish language, as his adversaries published.

The excerpts from Danitowicz’s correspondence with Lelewel reveal a
small portion of the behind-the-scenes events of the great academic dis-
pute about the meaning of Roman law in former Poland. It seems, how-
ever, that the findings presented constitute further evidence that the
problem of Danilowicz’s Romanistic formation and the issue of the role
of Roman law in his lecture on Polish-Lithuanian law deserves closer
attention from researchers and should be addressed.
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