MATER FAMILIAS

SCRITTI ROMANISTICI
PER MARIA ZABLOCKA

P APYROLOGY
4

A CURA DI
N

ZUZANNA BENINCASA B
JAKUB URBANIK e

URISTIC

CON LA COLLABORAZIONE DI © ' N

PIOTR NICZYPORUK" j‘j“*h NG
MARIA NOWAR “_f." ¥ ki g

0F

O URNAL




Supplement XXIX

MATER FAMILIAS

SCRITTI ROMANISTICI
PER MARIA ZABLOCKA

A CURADI

ZUZANNA BENINCASA
JAKUB URBANIK

CON LA COLLABORAZIONE DI

PIOTR NICZYPORUK
MARIA NOWAK

VARSAVIA 2016



Supplements to The Fournal of Juristic Papyrology are jointly published by the

Faculty of Law and Administration of the University of Warsaw, the Insti-

tute of Archaeology of the University of Warsaw, and Fundacja im. Rafata

Taubenschlaga, Krakowskie Przedmiescie 26/28, 00-927 Warszawa 64

tel. (+48 22)55 22 815 and (+48 22)55 20 384, fax: (+48 22)55 24 319

e-mails: g.ochala@uw.edu.pl, t.derda@uw.edu.pl, kuba@adm.uw.edu.pl
web-page: <http://www.taubenschlagfoundation.pl>

Cover design by Maryna Wisniewska
Computer design and DTP by Jakub Urbanik

© for the book by Zuzanna Benincasa & Jakub Urbanik
and Fundacja im. Rafata Taubenschlaga

© for the constituting papers by the Authors

Warszawa 2016

ISBN 978-83-938425-9—9

Wydanie I.

Druk i oprawa: Sowa Sp. z o.0., Piaseczno






Mater Familias
Scritti per Maria Zablocka

INDICE

Zuzanna BENINCASA & Jakub URBANIK
Prefazione .......... ... .. . .. i XIII
Elenco delle opere di Maria Zabtocka .. ........................... XXIII

José Luis ALoNsO
The Emperor, the ex-prostitute, and the adulteress.
Suet. Cal. go revisited . .......... . .. .. . . . .. 3

Krzysztof AMIELANCZYK
In search for the origins of the Roman public law offences (crimina)
inthe Archaic period ........ ... ... . . . . . i i, 23

Zuzanna BENINCASA
Alcune riflessioni sulla liberta di caccia nel diritto romano.
VIVAL e TIServe di CACCIA .. ............ ... ... ... .o, 39

Witold Borysiak
Roman principle
Nemo pro parte testatus pro parte intestatus decedere potest
and the reasons of its modern rejection .. ....................... 63

Luigi CaAPoGROSSI COLOGNESI

Un ordinamento giuridico e le sue trasformazioni . .................. 85
Cosimo CASCIONE

Celso lettore di San Paolo?

Una nota minima in tema di interpretazione ....................... 101



VIII INDICE

Alessandro CORBINO
Personae in causa mancipis . . ....... . ... ... ... . . ..o .. 107

Bozena Anna CZECH-JEZIERSKA
Roman law in Polish People’s Republic: Stages of transformation . . . . .. 119

Tomasz DErDA & Maria Nowak
Will of [---Jis daughter of Pachois from Oxyrhynchos.
P.Oxy. 1379 descr. ... 135

Marzena DYJAKOWSKA
Verba impia et maledicta.
The influence of Roman law upon the western European doctrine
of verbal insult of the ruler in the 16-17th centuries . ............. 145

Andras FOLDI
Appunti sugli elementi romanistici nel nuovo Codice civile ungherese .. 161

Ewa Gaypa
Elements of theology in Roman law.
On Zenon'’s Henoticon and Justinian’s letter (Cf. 1.1.8) . .......... 191

Luigi GAROFALO
Roma e i suoi giuristi nel pensiero di Nicolds Gomez Ddvila . . . .. ... 207

Tomasz G1aro
Lexperience de labsurde chez les juristes romains . . . .............. 243

Stawomir GODEK
Ignacy Danitowicz on the impact of Roman law
on the law of the pre-partition Commonwealth
in the light of bis letters to Joachim Lelewel .. ...................... 269

Ireneusz JAKUBOWSKI

Some remarks about Roman law

in Tadeusz Czacki’s opus magnum . ........................... 285
Maciej JoNca

Per aspera ad astra.

_Johann Bayer, romisches Recht

und das Ausbildungsprogramm der jungen Radziwills . ............ 295



INDICE IX

Aldona Rita JurRewICZ
TPSulp. 48 und actio quod iussu.

Konnte Prudens adjektizisch belangt werden? . .................. 307
Agnieszka KacPrRzAK

Obbligo del lutto e il controllo sociale sulla sessualita di vedove . . . . . .. 323
Leszek Kazana

11 delitto Matteotti: qualche dubbio sul colpevole . ................ 351

Piotr Korobpko
Some comments on the role of the quaestor as a prosecutor
in criminal proceedings in the times of the Roman Republic . . . ... ... 375

Przemystaw KuBrak
Between emotions and rationality
Remorse as mitigating circumstance in Roman military law . . . . .. ... 397

Stawomir Kursa
Capacity of women to make testamentum parentis inter liberos . . . . .. 415

Marek Kuryrowicz
Ancarenus Nothus und Gaius von Hierapolis
Miscellanea epigraphica: CIL vi 7193a ZIGR 1v743 . .......... 425

Luigi LABRUNA
«Necessaria quanto la giustizia ..»
Etica e tradizione dellavvocatura . ........................... 445

Paola LAMBRINI

Ipotesi in tema di rescissione per lesione enorme . ................. 453
Elzbieta Loska

Testamenti factio passiva of actresses in ancient Rome . ............. 465
Adam Lukaszewicz

Remarks on Mars Ultor, Augustus, and Egypt . .. ................... 487
Rafal Maxko

Roman roots at Plateau du Kirchberg
Recent examples of explicit references to Roman law
in the case-law of the Court of Justice of the EU ................. 501



X INDICE

Carla Mas1 Doria
Una questione di «stile»?
A proposito di una critica di Beseler a Mommsen . . ...............

Rosa MENTXAKA
Sobre la actividad comercial del clero hispano en los inicios del siglo 1v
a la luz de dos canones del Concilio de Elvira . ...................

Joanna MiszTaL-KoNECKA
The non-litigious proceedings in Polish Law
and Roman iturisdictio volutaria . ............................

J6zef MELEZE MODRZEJEWSKI
Modeles classiques des lois ptolémaiques . . ......................

Piotr N1cZYPORUK
La capacita giuridica e la tutela del nascituro nella Roma antica . . . . .

Dobromita Nowicka
Family relations in cases concerning injuria . ....................

Tomasz PALMIRSKI
Some remarks on legal protection of commodans
prior to the introduction of the praetorian actio commodati . . . . .. ...

Anna P1kuLska-Rabpomska
Uber einige Aspekte der Steuerpolitik und Propaganda
der offentlichen Macht im romischen Prinzipat . ....................

Manex RALLA ARREGI
Sobre una posible relacion causal entre regulacion canonica
y legislacion imperial en los primeros siglos del monacato . . ... ... ...

Francesca REpuzz1 MEROLA
Schiavitii e dipendenza nel pensiero di Francesco De Martino . . . . . . . ..

Wiladystaw Rozwapowsk1
Sul trasferimento del credito in diritto romano . ....................

Francesca ScorT1
Actio aquae pluviae arcendae e «piccola bonifica agrariar:
Un esempio dalle fonti giustinianee . . ..............................



INDICE XI

Michal SKREJPEK
La pena di morte nel diritto romano: necessita ono? ............... 785

Marek Sosczyx
Recovery of performance rendered dotis nomine
on account of a future marriage that did not take place . . . .......... 797

Andrzej SOkALA
Wtadystaw Bojarski Paterfamilias . .......................... 819

Janusz SONDEL
Alcune considerazioni sulla storia e sull'insegnamento
del diritto romano in Polonia . . .............................. 849

Agnieszka STEPKOWSKA
11 ruolo del consenso muliebre
nellamministrazione dei fondi dotali in diritto romano . ........... 889

Dorota STOLAREK
Lenocinium in the Lex Iulia de adulterdis . ... ................... 909

Paulina Swigcicka & Fukasz MARZEC
From Roman oratores to modern advocates
Some remarks on the formative of lawyer’s ethics in Antiquity . . . . . .. 935

Adam SwigToN
Superexactiones in the Late Roman Law
A short review of the imperial constitutions in the Theodosian Code .. 965

Renata SWIRGON-SKOK
Family law in the private law systematics

from the Roman law until the presentday . ..................... 979
Sebastiano TAFARO

Idirittoperloggi . ......... ... . ... .. ... ... . . ... 993
Anna TARWACKA

Manomissioni di schiavi nelle commedie di Plauto .................. 1025
Jakub Ursanik

Dissolubility and indissolubility of marriage
in the Greek and Roman tradition . .......................... 1039



XII INDICE

Andreas WACKE
Fiibrte die Unverdusserlichkeit des Mitgiftgrundstiicks
im romischen Recht zu relativer Nichtigkeit?

Grenzen vom Verbot des venire contra factum proprium . .. ........ 1069
Jacek WIEWIOROWSKI

Deformed child in the Twelve Tables ......................... 1157
Witold WoOLODKIEWICZ

Apices turis mon sunt iura .. .......... ... ... i 1177

Karolina WyYRWINSKA
Functionality of New Institutional Economics
inresearchon Romanlaw ............. ... ... ... ... ...... 1187

Jan ZaBrocki
1] concetto di mater familias in caso di arrogazione . .............. 1199



Mater Familias
Scritti per Maria Zabtocka

Pp- 23737

Krzysztof Amielanczyk

IN SEARCH FORTHE ORIGINS
OF THE ROMAN PUBLIC LAW OFFENCES (CRIMINA)
IN THE ARCHAIC PERIOD

THE CRITERION for distinguishing public law offences — crimina publica in
1 o Roman law became obvious and unambiguous only following Ulpian’s
division of law into zus publicum and ius privatum. Despite jurists’ reluc-
tance to create distinct zus poenale or ius criminale that dichotomic division
had to include criminal law.' The criterion of utilitas, as explaining the
involvement of the State in the prosecution of some reprehensible human
acts, could, however, have been found much earlier, z.e. in the law of Tul-
lius Servius, which mentioned ‘offences relating to public affairs’ (‘de cri-
minibus ad rem publicam pertinentibus’).” Therefore, while discussing
the legal reality of the Roman Monarchy and early Republic, we need to
distinguish offences which violate wutilitas publica, as only such, in princi-

' Cf. C. GrovrreD!, I principi del diritto penale romano, Totino 1970, pp. 39—40.

® Lex Servi Tulli 4: 1lle iudiciis publicis separatis a privatis ipse quidem de criminibus ad
rem publicam pertinentibus suscepit cognitionem, rerum autem privatarum privatos
iudices esse iussit, quibus normas et regulas leges dedit a se conscriptas. The above pas-
sage indicates that it was already in the Royal period that the foundations were laid for
the future legislation of the Emperor Augustus, who distinguished independent proce-
dures, 7. public law (criminal) and private law ones, by enforcing his laws lex ITulia iudicio-
rum publicorum and lex Tulia tudiciorum privatorum.
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ple, remain in the area of our interest. Thus, the present discussion does
not include either delicta privata, or the offences left by the State to
ancestral revenge exclusively, in the absence of norms that would indicate
the forced nature of the vengeance or the involvement of the State appa-
ratus in its enforcement. Similarly, certain factual circumstances (events),
such as manslaughter, which only entailed a sacral expiating obligation —
ptaculum remain beyond crimen publicum. It needs to be assumed that the
State that left all reaction to a specific offence to the discretion of the vic-
tim’s family, or perceived the need to offer an expiatory sacrifice to the
victim’s family or gods, did not notice the threat to wutilitas publica, yet.
Thus, such acts would be difficult to describe as crimina.

‘What is immediately striking while analysing certain royal laws, is the
absence of the kind of sanction we are contemporarily accustomed to and
which can be found in the later periods of the development of the Roman
criminal law. The royal decrees often do not mention poena - a public
penalty (such as in the case of parricidium) at all, or provide for sacral con-
sequences exclusively, whereas public punishment seems to be involved
in the definition of crimen on a par with other elements that define a
crime.” During the royal period, when law and religion were combined
and mixed, it was more about restoring the peace between humans and
gods (pax deorum)” that was violated by the action of the offender, rather
than punishing the offender.’ Therefore, some Roman crimina show the
specifics that will be absent in the later history of criminal law, when the
term crimen becomes more closely related to a penalty. In the earliest
period of the Roman law, crimen often cannot be defined as a ‘punishable’
act yet, but more as a ‘seditious’ or ‘sacrilegious’ act. Perhaps, a break-
through is the Law of the Twelve Tables with its catalogue of public penal-
ties (Aug. de crv. Dei XX1 11).

3 N. Scapint, Diritto e procedura penale nellesperienza giuridica romana, Parma 1992, pp. 26—
30, recognised the State authorities’ plan to limit the private vengeance as the main rea-
son behind the distinction of crimina publica. .

4 N . .. . .
Cf. V. GIUFFRE, La repressione criminale nellesperienza romana, Napoli 1998, pp. 1—21.

5 Cf W. Lirewsk1, Rzymski proces karny IRoman Criminal Procedurel, Krakéw 2003, p. 23.
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Based on the Roman distinction of varied consequences of commit-
ting a prohibited act, it could be assumed that in the earliest period of the
Roman State, the most typical division of offences in the public sphere
was the one into crimes that offended gods and other offences.® An act
which affected the sphere of ius divinum constituted an unabsolvable
crime that could not be expiated (scelus inexpiabile).” The sanction for
committing such an act was the expulsion of the offender from the
Roman community either by consecratio — consecration to gods or deo
necari — the exclusion from the Roman society (not a punishment) by an
immediate deprivation of life. Consecratio of the wrongdoer, which was
proclaimed with the formula sacer esto, meant a permanent transition of
the offender from the sphere of zus humanum to the sphere of 7us divinum.®
The offender was proclaimed sacer — consecrated to gods. Formally, he
was subject to the revenge by gods, which in practice, however, was per-
tormed by a human — anyone could kill such a person, and their posses-
sions were consecrated to the god who was offended by the crime (conse-
cratio bonorum). The offences which were subject to the sanction of sacer
esto included the following: removing the border stones (Lex Numae 5,
D.H. 11 74.3), selling the wife by the husband (Lex Romuli 9, Plut. Rom.
XXII 3), betrayal of a patron by his client (Lex Romuli 2, D.H. 11 10.3 and
x11 Tab. vi11 21), battering a parent by a son or a daughter-in-law (Lex Ser.
Tulli 6; lex Romuli 11, Fest. L. 230), whereas the offences which were sub-
ject to the immediate killing of the offender by the competent State
authorities (specifically, duumviri perduellionis) were the offence of high
treason, z.e. perduellio, which was mentioned in Tullus Hostilius’s law and
the offence of stealing crops under the cover of the night that was men-
tioned in the Law of the Twelve Tables (x11 Tab. vi11 9, Plin. NH XVI11I 3.12).

The main offence which was not targeted directly against the gods, yet
affected the interests of the general public was the one of murder — par-

6 Cf. J. Zasrock1 & Anna TARWACKA, Publiczne prawo rzymskie [Roman Public Lawl,
Warszawa 2011, pp. 34735.

7 Cf. B. SANTALUCIA, Diritto e processo penale nell antica Roma, Milano 1989, pp. 4-14.

s Cf. 1DEM, ‘Il processo penale nelle x11 Tavole’, [in:} Studi di diritto penale romano, Roma
1994, pp. 10719
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ricidium, understood both in the original sense, as the murder of the
father of the family (pater familias), and in the sense that was most prob-
ably attributed to it by Numa Pompilius, Ze. as a voluntary killing of any
free man (fex Numae).” Another offence which ranked in the same catego-
ry was the one of bodily injury, which involved either injuring or fractur-
ing the victim’s bones. Both these offences were subject to the punish-
ment of retaliation, the exercise of which seems to be imposed, or at least
suggested by the State, as an obligation for the family of the victim. Such
a suggestion lies in the wording: parricidas esto (in Numa’s law) and ta/io
esto (in the Law of the Twelve Tables).

Minor transgressions against gods resulted only in the offender’s expi-
ating obligation, which reduced to offering a sacrifice — pzaculum that was
a request for propitiation on the one hand, and a compensation, on the
other hand. Such offences included unintentional homicide (ex Numae
and x11 Tab.), the perpetrator of which was supposed to offer a ram as a
sacrifice to the victim’s family. In the sphere of family relations: aban-
doning one’s wife without a reason resulted in the obligation to conse-
crate half of the property to the gods, and the other half to the wife (Plut.
Rom. xx11 30). In addition, a woman who remarried before the expiry of
the one-year period of refraining from marriage after the death of her
husband, was obliged to offer a pregnant cow to the god,"” whereas the
father who abandoned his handicapped newborn son without that infir-
mity being confirmed by legally appointed witnesses, lost half of his prop-
erty to the god. Such acts, due to the absence of the violation of the pub-
lic interest and their clearly compensatory nature, could hardly be ranked
among the Roman crimina.

2. The earliest records on the Roman criminal law go back to the
semi-legendary times of the legislation of Romulus, Numa Pompilius,

? Cf. in part. a broad monograph Parricidium w prawie rzymskim {Parricidium in Roman
Lawl}, Lublin 2008, by M. JoXca.

' Plut. Numa x11 2. Cf. P. N1czyPORUK, Zatoba i powtdrne makieistwo wdowy w prawie
rzymskim {Mourning and the Second Marriage of a Widow in Roman Law}, Bialystok 2002,

pp- 66-78.
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Tullus Hostilius, Servius Tullius and the Law of the Twelve Tables. The so-
called /Jeges regiae" may as well be a record of the earliest customary law
that was wrongly attributed to the kings by much later authors, or the law
that was enforced by the legendary rulers.

The king Numa Pompilius was supposed to be the author” of two
criminal law provisions concerning the crime of homicide: intentional
homicide, which was called parricidium in the ancient times, and unin-
tentional homicide.

The former one, which is known from a record by the grammarian
Festus, provided as follows:

Fest. L. 247, P. 221. Si qui hominem liberum dolo sciens mortui duit, pari-
cidas esto (ex Numae 16).”

The regulation concerning parricidium, understood as premeditated
killing of any free man, may have been even earlier. In fact Plutarch
assigns, the mysterious transformation involved in the recognition of par-
ricidium as a homicide, to the times of the first king, Romulus:

Plut. Rom. xx11 4 — lex Romuli 10: {Swov 8¢ 10 undepiav Sk xard marpo-
KTévwy oploavta, waoay dvdpogoviay TATPOKTOVIAY TPOCELTEW, WS TOUTOU LEV
y s e . , ~ s s

OVTOS €EVAYOUS, EKELVOV 8 (ISUV(ITOU. KOl uexpt xpovwy WO)\ALUV €80§€V op@ws aTmTo-

- \ AT s v v N 35ey & Pl \

yv&var Ty TowadTyy adukiav: ovdels yap édpace TowobTov 0vdev év Piun oyedov
s , , vy NS N .

ETWYV EgaKOO'L(IJV SL(I’)/GVOIJ,GV(UV, a/\/\a TPWTOS UETA TOV AVVL/BL(IKOV WO)\GILLOV LOTO-
petrar Aevrios “Ootios marpokdvos yevéobar. TalTa pév odv ikava mepl TovTwWY.

"' Cf. Anna TARWACKA, ‘Leges regiae. Tekst — thumaczenie — komentarz’ [Text — transla-
tion — commentaryl, Zeszyty Prawnicze 4.1 (2004), pp. 233-260. Basic literature: SANTALU-
C14, Diritto e processo penale (cit. n. 7), pp. 15-17 (literature); ScariNi, Diritto e procedura
penale (cit. n. 3), pp. 1524. On leges regiae, cf. also E. GAUGHAN, Murder was not a Crime.
Homicide and Power in the Roman Republic, Austin 2010, pp. 9-22.

2 The origin of the regulations is unclear. They may date from later times, 7.¢ the begin-
nings of the Republic, when the kings had already been expelled, ¢f. J. D. CLouD, ‘Parri-
cidium: from the Jlex Numae to the lex Pompeia de parricidis’, ZRG RA 88 (1971, p. 3. The
Greek origin of the norm was indicated by C. G1orFreDI, ‘Lelemento intenzionale nel
diritto penale romano’, {in:} Studi in onore di G. Grosso 111, Torino 1970, p. 38.

3 Cf. Grurrrg, La repressione criminale (cit. n. 4), pp. 12-13.
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In the view of the above, it may be concluded that the offence of par-
ricidium at the time of King Numa may be recognised as the prototype of
both homicide — homicidium, and patricide (killing of relatives), which
were clearly distinct from unintentional homicide that was subject to
a sacral compensatory obligation.” The expression dolo sciens indicated
two elements of the offender’s state of mind that determined the liabili-
ty: the word sciens expressed the offender’s awareness of the illegality of
the committed act, whereas the word dolus (dolus malus) indicated that
being aware of the above, the offender intentionally met the criteria of
a crime.”

Quaestores parricidii was an auxiliary body to the Roman king, and in
the later times to the consuls, whose task was to conduct the preparato-
ry proceedings (investigation) in the crime of homicide (parricidium) and
other serious crimes which were subject to the death penalty. During the
Royal period, they may establish the guilt of the offender, yet the sentence
was passed by the king. When the king passed the sentence, it was their
turn to execute it. At the time of the Republic, quaestores would bring and
then support before the assembly the most severe cases of crimes.'®

At the time of Romulus, as stems from several records in literary
sources,’ a law against high treason was also already in force. The offence
was described as proditio:

" On the sacral nature of the regulations concerning homicide in Numa’s laws and the
Law of the Twelve Tables, M. KaSER, Das altrimische ius, Gottingen 1949, pp. 43—53; GIOF-
FREDI, ‘T.elemento intenzionale’ (cit. n. 12), p. 37.

"5 The meaning of the word malus in the expression dolus malus involved ‘the objective’
(objectively stemming from the letter of law) and ‘the subjective’ (understood as the offen-
der’s subjective consciousness) illegality of an act, ¢f. G. F. Favcui, Diritto penale romano,
Padova 1937, p. 103, SCAPINI, Diritto e procedura penale (cit. n. 3), pp. 20 and 24. Thorough-
ly on the meaning of the words: dolus, malus and sciens, cf. also G1orFrReDI, ‘T.elemento
intenzionale’ (cit. n. 12), pp. 40—42. It was correctly noticed by G. D. MacCORMACK,
‘Dolus, culpa, custodia and diligentia’, Index 22 (1994), p. 192 that in the archaic law the
requirement of intent could not be found in the case of membrum ruptum, os fractum, or ini-
uria, as opposed to homicide.

' On quaestores parricidii, cf. also GAUGHAN, Murder was not a Crime (cit. n. 11, pp. 15-17;
91-94.
"DH. 1 10.1-3; Horat. ¢p. 11 1.104; Plut. Rom. 13.
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D.H. 1 10.3 — Lex Romuli 2: € 8¢ 7is e’fe)\e'yx@e[‘q TOUTWY T 5La7rpa77'o',u€1/os
» 5 ~ ’ ~ ’ o > 7 (33 U \ \ ey 7 ~
évoyos v 7 véuw T7s mpodoaias, ov éklpwaev 6 Pwuddos, Tov 8¢ aAdvra 7&

’ 7 o 3 13 ~ -~ ’ ’
Bovdopévw krelvew Gotov jv ws Boua Tol katayboviov Auds.

The perpetrator of proditio, like the perpetrator of parricidium, was
considered to be homo sacer — i.e. a person consecrated to the gods of the
underworld.” Romulus is said to have allowed the capital punishment for
every woman who committed adulterium or drank wine:

D.H. 11 25.6 — lex Romuli 7: raira 8¢ ol cvyyevels wera Tod dvdpos édikalov:
év ofs v plopa. cdpatos kal ... €l Tis olvov evpebeln movoa yuri). AupdTepa yap

~ / ~ ’ e / 19
TaiTa favarw {nuiody cvvexdpyoev 6 Pwpdlos.

The case of Horatius™ enabled King Tullus Hostilius to establish the
courts of duumviri to try him.” On this occasion, the sources recorded
information on the law on perduellio passed by the king:

Liv. 1 26 — lex Tulli Hostilli 4: Rex (Tullus) — ‘Duumviros’, inquit, ‘qui Hor-
atio perduellionem iudicent, secundum legem facio’. Lex horrendi carmin-
is erat: Duumviri perduellionem iudicent: si a duumviris provocarit,
provocatione certato: si vincent, caput obnubito, infelici arbori reste sus-
pendito, uerberato vel intra pomerium vel extra pomerium.

The officials known as duumuviri perduellionis, unlike quaestores parricidii,
did not carry out a pre-trial investigation, but only stated the obvious per-
petration of high treason — perduellio, and upon the failure or absence of
provocatio, carried out the execution.”” The reason for the above was

"% Cf Tarwacka, Leges regiae (cit. n. 19), p. 250.
v Cf. R. BAuMAN, Crime and Punishment in Ancient Rome, London 1996, p. 9.

20 Extensively on the case of Horacius: Marzena Dyjaxkowska, Crimen laese maiestatis,
Lublin 2010, p. 25; also TARWACKA, Leges regiae (cit. n. 19), p. 258; ZABLOCKI & TARWACKA,
Publiczne prawo rzymskie (cit. n. 7), pp. 34-35; and GAUGHAN, Murder was not a Crime (cit. n.
1D, p. 15.

! Liv. 1 26.5-6; Fest. F. 279, Sororium tigillum; Cic. de rep. 11 31.54; Liv. 1 26.13.

> Cf. ScapiNt, Diritto e procedura penale (cit. n. 4), pp. 20—23.
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probably the nature of the events that met the criteria of the crime. Orig-
inally, all acts against the State that offended both its internal and exter-
nal interests, were recognised as perduellio. The scope of the concept,
however, was not clear, but rather almost unlimited and, in practice,
determined individually for the purposes of various political interests by
duumviri perduellionis themselves.” For instance, the type of offence
involved the desire to restore the old regime, the cases of abuse of power
by the Roman magistrates, also the desertion to the enemy, the desertion
from the army, the inciting the enemy against the Roman State, .
A characteristic feature of the offence were therefore the criteria that
were not precisely determined, and whether a given act was perduellio was
decided by ‘the court’ represented by the royal officials. It is not difficult
to imagine what such liability looked like. The offence of perduellio was
attributed to the perpetrator, with extending the scope of criteria so as
to encompass the act committed by the person the elimination of whom
the ruler wanted. Thus, it is not surprising that an investigation was not
carried out if such an investigation, by nature, was to be aimed to estab-
lish whether the offence meeting the determined, generally known crite-
ria, was committed. What mattered here was that a specific act was com-
mitted against the State (an indisputable fact), and it was ‘only’ up to the
officials to qualify it within ‘the broad structure’ of the criteria of perduellio.

There are at least three arguments that speak in favour of recognising
the archaic parricidium (homicidium) and proditio (perduellio) from the royal
laws as public law crimes (crzmina). Firstly, the criteria of those acts cor-
respond to the criteria of future crimina legitima (crimina publica). The
offence of parricidium will transform into homicidium, whereas the criteria
of proditio (perduellio) will be easily found in the type of crime called crimen
maiestatis. Secondly, the abovementioned offences exhibited a common
feature: they were more a violation of utilitas publica, rather than ut:litas
privata. Also when pax deorum was violated, as such an act also largely

z J. L. STRACHAN-DAVIDSON, Problems of Roman Criminal Law 1, Oxford 1912 (Amster-
dam 1969), p. 105; DYjaAKOWSKA, Crimen laese maiestatis (cit. n. 20), p. 26, says that the
mechanism of the operations of duumviri can be grounds for distinguishing a new type of
crime, Z.e crimen imminutae matestatis. On duumviri perduellionss, cf. also GAUGHAN, Murder
was not a Crime (cit. n. 11), pp. 15-17; 106-108.
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threatened wtilitas publica. This shift in the centre of gravity resulted in
the interest on the part of the State authorities, which although not
always usurped the formal right to administer any possible punishments
(particularly the death penalty) as yet, resorting to the sanction of ‘the
consecration of the offender to the gods’, yet in practice it was they
themselves who decided about the application of the sanction. Thirdly,
as regards offences other than those offending the gods, the Roman State
established authorities for prosecuting and trying cases of the most seri-
ous acts affecting the social safety and order — quaestores parricidii and
duumviri perduellionis.”*

3. The Law of the Twelve Tables was exaggeratedly described by Livius
as fons omnis publici privatique iuris {‘the source of all public and private
law’}. The reconstruction may indeed suggest that, besides the private law
issues, the law also regulated numerous issues within the scope of public
criminal law, including criminal law.” The criminal law issues were prob-
ably only discussed in Tables viir and 1x.”* The casuistic nature of crimi-
nal events involved in prohibited offences suggests that the Roman crim-
inal law was then at the stage of quite selective response to acts that
threatened wtélitas publica. Naturally, it cannot be excluded that a number
of criminal law provisions have not been preserved until our times, and
that the legislator did, indeed, aim at was a complete law, regulating all
possible reprehensible acts.

What particularly draws attention is the regulation on homicide,
which was probably modelled on Numa Pompilius’ legislation.”” Howev-
er, the law has not been fully preserved. As regards the inclusion of inten-
tional homicide — parricidium in the Law of the Twelve Tables, we only have
access to sources which indirectly indicate the existence of such a regula-

# Cf. B. SANTALUCIA, ‘Il processo penale nelle x11 Tavole’ (cit. n. 7), pp. 13-14.

» Cf. W. KuNkEL, Untersuchungen zur Enwicklung der romischen Kriminalverfabrens in vor-
sullanischer Zeit, Miinchen 1962, pp. 37—45.

?% Naturally, it is only a hypothesis that stems based on the reconstruction of the Law
of the Twelve Tables.

7 Cf. E. Costa, Crimini e pene da Romolo a Giustiniano, Bologna 1921, pp. 27-28.
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tion.”® The only regulation of the Law of the Twelve Tables that has been
preserved in its literal form is the one on unintentional homicide: Sz te/um
manu fugit magis quam tecit aries subicitur (lex duodecim tabularum 8.24). This
provision requires a broader commentary, as it gives some idea about the
Romans’ perception of crime as a punishable act. An act deserved to be
punished when it was committed intentionally and premeditatedly. Only
then was it considered an offence, z.e the prototype of the future crimen.
Like in Numa’s legislation, it is difficult to find arguments for the thesis
that ‘a sacrifice of a ram’ served as a punishment.”” Leaving its expiating
and sacral character beside, it can, if at all, be attributed a compensatory
value. Already in the early centuries of their State, the Romans were per-
tectly aware of the primary significance of the offender’s mental attitude,
and did not deem it necessary for public law to react to acts that were
committed unintentionally and accidentally.® They did not consider such
acts as crimina publica. The direction of the perception of the essence of
a public law offence that had been set by the first Roman laws containing
criminal provisions was clearly defined for many hundreds of years. The
first attempt to revise the direction will only be made by Emperor Hadri-
an, who, in his constitutions, will qualify at least certain unintentional
acts to be crimina. The wording of the provision, although suggesting the
casuistic nature of the regulation that limited it to the case which
involved an unfortunate throw of a spear, should not belittle its impor-
tance. Although nothing is known about the possibility of its application
in similar cases, yet the legislator provided such a description of the act
that contained a thought pattern, and thus could be applicable in analog-
ical cases. The provision provided the addressee with clear information
on what the legal reasoning resulting in a given act being ignored by crim-

% x11 Tab. 1x 4 (ex Pomp. D. 1.2.2.23): ‘Quaestores — qui capitalibus rebus praeessent,

— appellabantur quaestores parricidii, quorum etiam meminit lex x11 tab.’; x11 Tab. 1x 6 (ex
Salv. de gubern. Dei v111 5.24): ‘Interfici — indemnatum quemcunque hominem etiam X11
tabularum decreta vetuerunt.’

29 Cf. Grorrrepl, ‘Telemento intenzionale’ (cit. n. 12), p. 37.

% On the intentionality and unintentionality of public law crimes in the Law of the
Twelve Tables, ¢f G1oFFREDI, ‘Lelemento intenzionale’ (cit. n. 12), pp. 39—40.
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inal (public) law, should be like. The words magis quam (‘more than’) were
supposed to serve a proper assessment of human actions as caused by
pure chance, rather than ill will. The mechanism of such reasoning was
later adopted by the legislators in the Roman Empire period, when the
criminal law of the Romans was much better developed.

The Law of the Twelve Tables certainly included a regulation on perdu-
ellio. The specifics of this crime was discussed already in the Royal peri-
od. Its criteria were not clearly defined. Whether a given act fell within
the criteria of that type of crime, was decided by duumviri perduellionis,
who decided about the guilt and exercised the death penalty. Perhaps the
provisions of the Law of the Twelve Tables are evidence of the attempt to
include at least some factual circumstances within a statutory framework.
The evidence of the inclusion of crimen perduellionis in the Law is owed to
the jurist Marcianus:

D. 48.4.3 Marcian. 14 x11 tab.) — x11 Tab. 1x §: Lex x11 tab. iubet eum, qui
hostem concitaverit quive civem hosti tradiderit, capite puniri

In the passage from Book 14 of Marcianus’s Institutes on criminal law,
which was included by Justinian compilers in the book entitled ad legem
Tuliam de maiestatis (On the Julian law of high treason’), the jurist report-
ed that offences involving ‘stirring up an enemy’ or ‘handing over a citi-
zen to the enemy’ were liable for the death penalty under the Law of the
Twelve Tables.

Other types of offences that were regulated under the Law of the
Twelve Laws, are known thanks to the preserved words by Gaius in his
commentary to this Law. This information varies as regards its details or
value. The most useful piece of information is the one concerning incends-
um that is to be found in Justinian Digests:

D. 47.9.9 (Gai. 4 x11 tab.) — x11 Tab. vi11 10: Qui aedes acervumve frumen-
ti iuxta domum positum combusserit, vinctus verberatus igni necari (x11
Tab.) iubetur, si modo sciens prudensque id commiserit; si vero casu, id
est neglegentia, aut noxiam sarcire iubetur, aut, si minus idoneus sit, lev-
ius castigator.



34 KRZYSZTOF AMIELANCZYK

The record concerns the offence of setting fire (to a building or a stack
of hay) near a household. The offender, if the offence was committed
intentionally, was severely punished, ze by the death penalty by burning
preceded by flogging. The severity of the punishment may have stemmed
from the assumption that such an arson directly threatened the lives of
people living in the household. Unintentional arsons (caused by negli-
gence) were subject to a compensation obligation, and if insolvent, the
offender was punished with a lighter penalty (perhaps, a mere warning).
The provision on arson shows the future direction of the offence of
incendium. First of all, only an intentional offence was recognised as
crimen. Secondly, the crime was linked with a threat to a human life which
it caused. Such a legal status was preserved for several centuries, and was
confirmed in lex Cornelia de sicariis et veneficis dating from 81 Bc. The penal-
ty provided under Sulla’s law was imposed on arsonists (incendiarii) who
intentionally set fire, thus causing a threat to human life or property
(D. 48.8.1 pr.). An unintentional arson, as a legal delict, was regulated by
lex Aquilia.

In his commentary on the Law of the Twelve Tables, Gaius also dis-
cussed the offence of poisoning (veneficium).”' This may indicate the pres-
ence of a separate regulation concerning veneficzum in the Law:

D. 50.16.236 pr. (Gai. 4 x11tab.) — x11 Tab. vi11 25: Qui venenum dicit, adi-
cere debet, utrum malum an bonum; nam et medicamenta venena sunt.

The term venenum had two opposite meanings in Latin: ‘poison’ or
‘medicine’. To avoid confusion, Gaius suggested adding whether it was
veneum malum (poison), or venenum bonum (medicine) that was meant.”

3" On the tradition of veneficium in the Law of the Twelve Tables, cf. J. ERMANN, Straf-
prozess, iffentlisches Interesse und private Strafverfolgung. Untersuchungen zum Strafrecht der
romischen Republik, Koln 2000, pp. 48-57.

32 Cf. also Marcianus’s discussion on bona and mala venena in D. 48.8.3.2 (Marcian. 14
inst.): ‘Adiectio autem ista “veneni mali” ostendit esse quaedam et non mala venena. Ergo
nomen medium est et tam id, quod ad sanandum, quam id, quod ad occidendum paratum
est, continet, sed et id quod amatorium appellatur: sed hoc solum notatur in ea lege, quod
hominis necandi causa habet.’
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The above distinction and the criminal liability for an intentional admin-
istration of mala venena will be distinct of the regulation on veneficium in
lex Cornelia de sicariis et veneficis. Among other crimina publica that are
known from lex Cornelia de sicariis et veneficis, one may also mention 7 fudi-
cio circumventio, which type also included accepting bribes by judges at the
time of the late Republic. This offence also originates from the Law of the
Twelve Tables:

Gell. xx 1.53 — x11 Tab. 1x 2: Dure autem scriptum esse in istis legibus (x11
tab.) quid existimari potest ? nisi duram esse legem putas, quae iudicem
arbitrumve jure datum, qui ob rem {iuldiclalndam pecuniam accepisse
convictus est, capite poenitur?.”

As Gellius reported, if a sentence was passed following the taking of a
bribe by the judge, then under the provisions of the Law of the Twelve
Tables, the corrupt judge was capitally punished.

The Law of the Twelve Tables also provided for a severe penalty for fa/-
sum testimonium (giving false testimony). This regulation, which was the
origin of the future lex Cornelia de falsis and crimen falsi, is also mentioned
in Noctes Atticae by Aulus Gellius:

Gell. xx 1.43 — x11 Tath. vi11 23: Si non illa etiam ex x11 tab. de testimoniis
falsis poena abolevisset et si nunc quoque ut antea qui falsum testimoni-
um dixisse convictus esset, e saxo Tarpeio deiceretur.

In his discussion on the severity of the Law of the Twelve Tables with
the philosopher Favorinus, Gellius reminded of the Law’s provision pro-
viding for punishing the crime of fa/sum testimonium with the death penal-
ty by flinging the convict from the Tarpeian Rock.

The Law of the Twelve Tables also included provisions that provided for
penalties for acts that fell within the broad category of insults — iniuria.
One such act was discussed by Pliny and Cicero:

3 Cf. particularly G. D. MacCormACK, ‘The liability of the judge in the Republic and
Principate’, ANRW 11 14 (1982), p. 4.



36 KRZYSZTOF AMIELANCZYK

x11 Tab. vir1 1a—b: Qui malum carmen incantassit... b. nostrae x11 tab. cum
perpaucas res capite sanxissent, in his hanc quoque sanciendam putav-
erunt: si quis occentavisset sive carmen condidisset, quod infamiam fac-
eret flagitiumve alteri’*

Singing insulting, evil (magical) incantations (carmen incantare) was one
of the few offences that were liable for the capital punishment under the
Law of the Twelve Tables.” In turn, injuring (cutting off) a part of some-
one’s body, in the absence of any agreement between the offender and
the victim, was punished with the penalty of talion (retaliation):*

x11 Tab. vi11 2: Si membrum rup<s>it, ni cum eo pacit, talio esto.

In lighter cases of insult, the penalties were compensatory in nature
(x11 Tab. vi11 3; 4). Thus, at the time of the Law of the Twelve Tables, the
punishment of an insult varied depending on the severity of the offence.”
In cases of more serious offences, #niuria can be seen as the origin of the
future public law crime. Published a few centuries later, lex Cornelia de ini-
uriis, which established guaestio iniuriarum, would include in its provisions
specific types of insult committed by means of violence involving: pulsare
(beating), verberare (flogging), domum introire (forcible entry into some-
one’s house). Later, at the time of the Empire, in more severe cases of 7ni-
uria, the private complaint proceedings would be increasingly replaced by
the public complaint proceedings (accusatio).

Additionally, it may be added that the Law of the Twelve Tables also pro-
vided for a very severe punishment (the death penalty) for the offence of

34 Cf. Plin. NH xxv111 2.10-17; Cic. de rep. 1v 10.12; Aug., de civ. Dei 11 9 .
3 Cf. BaumaN, Crime and Punishment (cit. n. 29), p. 9.

36 Cf. J. ZaBrocki, ‘La pena del taglione nel diritto romano’, {in:} Fides, humanitas, ius.
Studii in onore di Luigi Labruna vi1, Napoli 2007, pp. §990-6009; GAUGHAN, Murder was
not a Crime (cit. n. 19), p. 62.

37 Tt is surprising, however, that unlike in the case of homicide or arson, the provisions
of the Law of the Twelve Tables concerning bodily injury or insult, did not mention the
intentionality of the offender’s actions, which could suggest the absence of a uniform con-
cept of offence in the archaic law, ¢f. MacCORMACK, ‘Dolus, Culpa’ (cit. n. 23), p. 192. On
the above inconsistency, cf. also. G1oFFREDI, ‘Lelemento intenzionale’ (cit. n. 20), p. 39.
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stealing another person’s crops by harvesting or grazing animals (‘frugem
aratro quaesitam noctu’ — x11 Tab. vii1 9). A theft committed at night (fur-
tum nocturnum — x11 Tab. vi11 12)* gave the right to kill the thief, while an
open theft (furtum manifestum) was liable for flogging (x11 Tab. viir 14).”
The above provisions are also a prelude to the dual evolution of furtum in
the Roman law, not only as a delict, but also as crimen.*” At the time of the
Empire, some acts involving stealing property, which were qualified as the
basic type of crimen furti, or qualified types, as for instance abigeatus (steal-
ing cattle), would be considered as the so-called crimina extraordinaria.

To conclude, it may also be worthwhile to indicate that the institution
of poena legis, which was so significant to the Roman penal culture, also
originated from the legislation of decemviri. Referring to the authority of
Cicero," Augustine reported a catalogue of ‘statutory penalties’ that was
known to the Law of the Twelve Tables. It is difficult to establish the place
of the provision on penalties in the Law. In the reconstruction by S. Ric-
cobono, on which Maria and Jan Zablocki based their edition,*
it is placed as the seventh on the list of ‘Fragments of uncertain location’:

x11 Tab. fr. incer. 7: Octo genera poenarum in legibus esse scribit Tullius:
damnum, vincula, verbera, talionem, ignominiam, exilium, mortem.

According to Cicero, the catalogue of statutory penalties (genera poenarum
in legibus) that were known to the Lew included: compensation, prison, flog-
ging, retaliation, infamy, exile, the death penalty and slavery. Such a broad cat-
alogue of penalties is a significant proof that at the time of the legislation of
decemviri, the State was actively engaged in prosecuting and punishing
offences threatening both individual citizens and the society as a whole.

1Y

3 Cf Grurrerg, La repressione criminale (cit. n. 4), p. 21.

3% Catching the thief was red-handed classified the theft as manifest.

40 Cf.J. HarrIES, Law and Crime in the Roman World, Cambridge 2007, pp. 50—58.
' Aug. de civ. Dei xx1 11. Cf. also Isid. Orig. v 27.

* Maria Zasrocka & J. Zasrocki, Ustawa xir Tablic. Tekst — thumaczenie — objasnienia
[The Law of the Twelve Tables, Text — Translation — Commentaryl, Warszawa 2000, p. 81.
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CONCLUSIONS

In the earliest period the Roman State, the most typical division of crime
in the public sphere was the one into offences offending the gods and other
offences. What may be noticed about the laws of the Kings, is the absence
of sanctions (public penalties), to which we are accustomed today and
which are present in the later periods of the development of the Roman
public criminal law. The first breakthrough in this respect was, perhaps,
the Law of the Twelve Tables with its catalogue of public penalties.

The most important types of offences of the Roman public law that
originated in the Archaic period were perduellio and parricidium. The cri-
teria of these acts corresponded to the criteria of the future crimina legit-
ima (crimina publica). The crime of parricidium transformed into homicidi-
um, whereas the criteria of proditio (perduellio) would be found in the type
of oftence called crimen maiestatis. The above offences shared a common
teature: they more violated utilitas publica, rather than utilitas privata. The
Roman State established bodies for persecuting and trying the most seri-
ous acts threatening the social safety and order — quaestores parricidii and
duumviri perduellionis.
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